Summary

The Somervell County Hospital District Board of Directors has approved a motion to request an opinion
of the Texas Office of Attorney General. The opinion is on whether there are five directors that receive
initial two year terms or whether there are four directors that receive initial two year terms based on
the outcome of the initial Directors election per 286.042 of the Texas Health and Safety Code.

Statements of Fact
1. The Somervell County Hospital District was formed under Section 286 of the Texas Health and Safety
Code and held an initial at large director’s election per Section 286.042(a).

Sec. 286.042. DIRECTOR'S ELECTION. (a) The initial directors shall be elected at an election to
be held on the first Saturday in May following the creation of the district.

2. The outcome of that election resulted in seven board members of the eighteen candidates who were
on the ballot, of which those who received the 4th and 5th most votes tied. Voters were allowed to
select up to seven candidates on the ballot.

3. This was an at large election and Section 286.042(b) states:
(b) If the directors are elected at large:
(1) the appropriate number of candidates receiving the highest number of votes at the
initial election of directors are directors for the district;
(2) the number of directors equal to a majority of the directors who receive the highest
number of votes at the initial election serve for a term of two years; and
(3) the remaining directors serve for a term of one year.

4. We all agree that of the 18 candidates who were on the ballot, the seven who received the highest
number of votes are directors for the district per 286.042(b)(1).

Question

The question comes into play on the tie between those who received the 4th and 5th highest number of
votes and whether that tie needs to be resolved or whether it already is resolved per 286.042(b)(2) and
286.042(b)(3).

1. One interpretation that is based on the wording of 286.042(b)(2) and 286.042(b)(3) is that five
members end up with initial two year terms and two members serve for initial one year terms, the code
resolves the issue itself. There is no majority with three and with fourth and fifth tying that goes to the
majority wording in 286.042(b)(2) moving 5" into the majority because of the tie with 4™. This majority
wording prevents the need for a runoff in this case and the wording of 286.042(b)(2) and 286.042(b)(3)
provide for this tie and should be applied.

2. A second interpretation is based:
a. Onthe theory that you cannot have two elected one year and five elected another year and
because of that there has to be a tie vote settled to resolve the two/one year initial term so that
it ends up being 4/3 instead of 5/2.



b. The original petition to create the District worded the 4/3 board makeup even though it conflicts
with 286.042(b)(2) and 286.042(b)(3). Because of this section 2.002 of the Texas Election Code
has been suggested as a way to resolve the tie vote.

Arguments against #2 interpretations
a. The tie vote section from 2.002 doesn't need to be applied because this is already resolved
under 286.042(b)(2) and 286.042(b)(3).

b. Any argument about it being determined in the petition should be dismissed because it is not
allowed for in 286.022 which dictates the contents of the petition.
Sec. 286.022. CONTENTS OF PETITION.
(c) The petition may provide:
(1) the number of directors for the district, which number must be an odd number; and
(2) the method by which directors are to be elected, whether at large, by place, or both,
so that a specific number of directors are elected from each commissioner precinct and
a specific number are elected at large.
The number of directors for the district and the methodology to be elected can be determined
in the petition, but the initial board makeup of one/two year terms is not allowed to be dictated
in the petition else it would be allowed to supersede the existing code 286.042(b)(2) and
286.042(b)(3) which solely determines the makeup based on election outcome since the
election and outcome are both determined under 286.042.

c. This election was not a plurality vote election as defined in 2.001 and a pre-requisite for using
2.002.
Sec. 2.001. PLURALITY VOTE REQUIRED. Except as otherwise provided by law, to be
elected to a public office, a candidate must receive more votes than any other
candidate for the office.
Sec. 2.002. TIE VOTE. (a) Except as provided by Subsection (f), (g), or (i), in an election
requiring a plurality vote, if two or more candidates for the same office tie for the
number of votes required to be elected, a second election to fill the office shall be held.
It should also be noted that if 2.002 were to be used in this case, that it conflicts with
286.042(b)(2) and 286.042(b)(3), in a conflict the 2.022 section dictates that 286.042(b)(2)
should supersede 2.002.
Sec. 2.022. CONFLICTS WITH OTHER LAW.
(a) Except as provided by Subsection (b), a law outside this subchapter supersedes this
subchapter to the extent of any conflict.
(b) Sections 2.023 and 2.028 supersede a law outside this subchapter to the extent of
any conflict.
When looking at the above referenced 2.023 and 2.028 it should be noted that
the tie did not happen with the highest or second highest number of votes, but
4™ and 5™ highest number of votes so 2.023 does not apply and since a runoff
has not been conducted section 2.028 does not apply:

Sec. 2.023. RUNOFF CANDIDATES.

(a) Except as provided by Subsections (b) and (c), the candidates in a
runoff election are the candidates who receive the highest and
second highest number of votes in the main election or who tie for
the highest number of votes.


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=EL&Value=2.023&Date=6/28/2014
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=EL&Value=2.028&Date=6/28/2014

(b) If more than two candidates tie for the highest number of votes in
the main election, an automatic recount shall be conducted in
accordance with Chapter 216. If the recount does not resolve the tie,
the tied candidates shall cast lots to determine which two are to be the
runoff candidates.

(c) If two or more candidates tie for the second highest number of
votes in the main election, an automatic recount shall be conducted in
accordance with Chapter 216. If the recount does not resolve the tie,
the tied candidates shall cast lots to determine which one is to be the
second candidate in the runoff election.

Sec. 2.028. TIE VOTE IN RUNOFF.

(a) Except as provided by Subsection (c), if the candidates in a runoff
election tie, an automatic recount shall be conducted in accordance
with Chapter 216. If the recount does not resolve the tie, the tied
candidates shall cast lots to determine the winner.
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